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I-95 Corridor Coalition VMT Project

Legal Issues Questionnaire 

Highway construction and maintenance relies on the collection of taxes on motor fuels both at the federal and state level for the bulk of its funding.  Increasing fuel efficiency and alternative fuel technologies have diminished the utility of the fuel tax system. One possible alternative to the current fuel tax system is a fee imposed on the basis of vehicle-miles traveled (VMT).  At least two commissions established under the Safe, Accountable, Flexible, Efficient Transportation Equity Act: A Legacy for Users (SAFETEA-LU) have recommended a VMT fee as an eventual replacement for the fuel tax.
 

The I-95 Corridor Coalition is sponsoring a study to examine issues that might arise if the states along the I-95 Corridor were to adopt VMT fees in lieu of -- or in addition to -- existing fuel taxes and tolls.  This study will consider the administrative, technical and legal issues associated with creating such a system.  The study will consider scenarios involving implementation by individual states and a broader multi-state/regional system.  

As part of this study, we are reaching out to appropriate state attorneys in transportation departments and select toll authorities in the I-95 corridor to identify state law issues involved in creating and operating such a system. 

The following questionnaire is designed to capture state law concerns in a comparable manner.  We have attempted to make the task of responding as efficient as possible.  In doing so, we recognize that many important aspects of state law will have been overlooked and oversimplified.  Thus, in addition to checked responses, we have requested narrative commentary to whatever extent each respondent deems appropriate.

We greatly appreciate your willingness to take part in this survey and look forward to receiving your answers.  Please do your best to respond by [two weeks after the survey is transmitted].
Legal Questionnaire

I-95 Corridor Coalition VMT Project

1. Participation.  For purposes of the following question, assume that VMT fees will be imposed on all users of all roads and streets within your state.  In order to impose such a system in your state, would it require:


a. Enabling legislation?



Yes ____  No____ 


b. A state constitutional amendment?

Yes ____ No ____ 


c. Would the answer be different if VMT fees were imposed only on certain roads and streets within the state? 

Yes____  No ____


d. Please explain any yes answer:






2. Interoperability/Uniformity.  In a multistate VMT system, the technology used to collect the fee would have to be interoperable or uniform across state lines and between jurisdictions.  Are there any provisions in your state law that might prevent or make it procedurally difficult to cooperate with other states to establish such interoperable systems? 
Yes _____ No.______

Please explain if you answered “yes.”






3. Establishing/characterizing the VMT fee and setting the rate:  In this question, we are attempting to determine whether a VMT charge would be treated differently under the laws of your state depending on whether the charge is considered a fee on the use of highway system, a toll, or a tax.  We believe that there may be differences, but that these differences may vary from state to state.  


a. Under the laws of your state, would it make a difference if the VMT fee were characterized as a fee, a toll or a tax?
Yes _____ No  _____


b. Do the laws of your state provide flexibility on how a VMT fee may be characterized in current law or under a new statue? Yes _____ No _____


c. If you answered “yes,” what in your judgment would be the most advantageous characterization for shielding the VMT fee system from legal challenge and in providing the greatest administrative flexibility? 
Fee ______ Toll ______ Tax _____

Please explain your answer:






4. Administrative Discretion: Could a VMT fee be imposed administratively under current law?
Yes___ No ___ 


a. If yes”


i. Are there limitations on the amount of a VMT fee?  
Yes ____ No ____


ii. Could a VMT fee be raised or lowered administratively?  
Yes ___ No ___


b. If “no,”  and assuming a statute has been enacted authorizing a VMT fee,  based on legal principles applicable in your state, 


i. Would there be constitutional limitations on the amount of the fee, toll or tax?  Yes ____ No ____


ii. Could the statute authorize an administrative agency to set, raise or lower the fee, toll or tax?  Yes ____ No ____


c. Please provide any explanation or clarification you think necessary::






5. Use of revenues:  Are there existing state statutory or state constitutional limitations on how the net proceeds of a potential VMT fee, toll or tax might be used under the laws of your state?  Yes ___ No ____


6. Applicability.  If your state has statutory or constitutional limits on the use of a state motor fuel taxes, would these restrictions apply to VMT fees?  
Yes ____ No ____

Please explain your answers to questions 5 and 6, including providing additional insight into the flexibility available under state law and the limits of that flexibility:






7. Rate setting.  Are there any legal issues if the fee (toll, or tax) were to vary by:


a. Vehicle type? 



Yes _____ No _____


b. Road classification? 


Yes _____ No _____ 


c. Time of day (congestion pricing)?
Yes _____ No _____


d. Income of the driver? 


Yes _____ No _____ 


e. Other public policy goals, such lower fees for cleaner vehicles?  
Yes ____ No ____


f. Ownership of the road (state or local jurisdiction or toll authority or other)?
Yes _+___ No ____


g. Federal aid category (particularly, Interstate roads that may be subject to anti-tolling restrictions, or other federal aid categories)? Yes ____ No ____

h. Do you have any additional thoughts on this question?






8. Fuel Tax and Toll Collection.  Would your state be able to continue to collect current tolls and fuel taxes once a VMT based fee (toll or tax) system is place? Yes ____ No _____


9. Jurisdiction – Out of State Mileage.  Would your state be lawfully able the VMT fee (or toll or tax) be collected for out-of-state mileage?  Yes ___ No ____


10. Collection – Equipment Mandate.  

a. Are there any state constitutional barriers to the enactment of a law requiring each vehicle using roads and streets on which a VMT fee is collected to have the in-vehicle devices to make wireless or remote collection possible?   


Yes ____ No ____


b. Is it possible under current law to require installation of such devices?  



Yes ___ No ___


11. 
Collecting the fee (or toll or tax).  Delegation.  

a. May the state contract with private entities to administer the collection process?    Yes ____ No ____


b. Please explain if your answer differs based on whether the VMT charge is characterized as a fee, toll or tax.






c. Do you see a need for providing such entities immunity from suits arising from collection activities?    Yes ____ No ____


12. Collecting the fee (or toll or tax).  Are fees or taxes other than a motor fuel tax now collected in your state as part of the vehicle registration process or motor fuel collection process (other than the registration fee itself and any personal property tax on the vehicle)?   Yes _____ No _____

Please provide an explanation if you answered “yes:”




 


13. Collecting the fee (or toll or tax).  Other parts of this study will explore the technical and administrative issues associated with establishing the point of collection.  This could be done while fueling the vehicle, charging vehicle owners at routine intervals, or other means.  Do you see any legal issues (other than the enactment of an appropriate statute or adoption of an administrative rule) that could limit the selection of the point of collection?   Yes ___ No ____


Please discuss if you answered yes:






14. Enforcement and penalties.  Enforcement issues can arise from the failure of a vehicle owner to pay the required fee (or toll or tax), and from the failure of a collecting entity (I.e., a fueling station) to either collect the fee or submit the proceeds to the state. Violations in either case could result in a civil or criminal penalty.  Adjudication of a civil penalty could be before a court or administrative agency. 


a. Under the laws of your state, would a criminal or civil penalty be more appropriate in enforcement proceeding against a vehicle owner? 
Civil ____   Criminal ____


b. If the owner wishes to challenge the assessment of the penalty, could the adjudication be before an administrative agency?  Yes _____ No _____


c. Under the laws of your state, would a criminal or civil penalty be more appropriate in enforcement proceeding against a collecting entity, such as a fueling station?   Civil _____ Criminal _____


d. Would your answer differ if the collecting entity is a private contractor delegated the task of collecting the fee? 
Yes _____ No _____ Not applicable (my state would not be able to contract out this function) ______


15. Enforcement:  jurisdiction.  If the VMT fee were based on the use of particular roads or streets, rather than overall mileage, could your state enforce VMT violations against residents of your state on behalf of a state in which the VMT violations occurred?  Yes _____ No _____


16. Enforcement practicality.  Based on your experience, do you think such enforcement is likely to occur?
Yes _____ No _____


17. Federal issues.  Based on your understanding of applicable federal law and existing authorities in your state, do you believe it would be necessary to form an Interstate Compact, or otherwise obtain Congressional consent, in order to establish a cooperative network of states imposing a VMT fee system? 
Yes _____ No _____


18. Interstate cooperation. Would your state have to enact specific legislation to authorize:


a. Your state to participate in an Interstate Compact?  Yes ____ No _____


b. Any other form of cooperation with another state?  Yes ____ No _____


19. Federal highway issues.  Federal law restricts tolling on many types of federally funded roads.  Many states have adopted laws that mirror these restraints.  In considering whether the VMT charge is a tax, fee or toll, would this have an impact on the types of roads on which the charge could be imposed?   
Yes _____ No ______


20. Federal program issues.  Assuming that the federal law could allow or require the state to collect a federal VMT charge, would there be state statutory or constitutional problems if:

a,  The requirement to collect the federal VMT charge were made a grant condition of the receiving federal aid highway funds?  Yes ___ No ____
 
b.  Were made pursuant to a federal financial incentive, such as a small portion of the federal charge?  Yes ___ No ____ 


21. Data Sharing and Privacy Issues.  Under a VMT fee system, it would be necessary to collect information about the number of miles a vehicle is driven and, perhaps, where it is being driven (e.g., if the fee varies by type of road).  The information will almost certainly be gathered using electronic data technology.  This may raise issues under laws that protect the privacy of individuals and limit the use of the data gathered.  We recognize that a statute authorizing a VMT fee system could include appropriate provisions to deal with these issues.  However, considering the current law or legal principles (including constitutional issues):


a. Would your state law limit the type of data that may be gathered as part of a VMT fee system?  Yes ___ No ___

Explain these limitations if you answered "yes."






b. Would your state law prevent the release of information gathered in the course of assessing VMT fees from release for a commercial purpose, including a purpose which would generate income for the state?  
Yes ___ No___


c. Would your state law allow the information gathered in the course of assessing VMT fees to be shared with other states for the purpose of an enforcement action (e.g., failure to pay the fee)?  Yes ___ No ___


d. Would your state law allow the information gathered in the course of assessing VMT fees to be shared with other states for other governmental purposes, such as revenue sharing, collecting fees through a multistate partnership, or other purposes reasonably connected to the operation of a VMT fee system?  Yes ___ No ____

If you have any additional comments or clarification, please provide them here:




e. Do you think existing state law is sufficient to address privacy issues that may arise through the operation of a VMT fee system?  Yes ___ No ___


f. Please provide any additional comment you feel appropriate, including your thoughts about provisions that should be included in any statute or regulation authorizing a VMT fee system to deal appropriately with privacy issues in your state.





22. Other Issues. Please use this space to provide any additional comments or observations you may have:  We are particularly interested in what you think are top three legal issues that would have to addressed as part of implementing a VMT based fee system in your state.  In addition, based on your experience, how likely do you think that your state would take the necessary legislative or administrative actions needed to adopt such a system?  You should feel free to provide us any additional explanations of your answers, as well as any comments you feel appropriate...  






�	Pub. L. 109-59, Aug. 10, 2005.  See §1909, which established the National Surface Transportation Policy and Revenue Study Commission, and §11142, which established the National Surface Transportation Infrastructure Financing Commission.







